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IN THE

Winim g)tates

Circuit Court of appeals

For the Ninth Circuit.

The Aetna Indemnity Company

(a corporation),

Plaintiff in Error,
VS.

Auto-Traction Company of San Jose

(a corporation),

Defendant in Error,

PETITION BY PLAINTIFF IN ERROR FOR
REHEARING.

The plaintiff in error respectfully prays that a re-

hearing be granted in this case on the following

grounds

:

I.

That Section 2824 of the Civil Code of California,

upon which the opinion of this Honorable Court is

mainly based, and which is quoted in the opinion, page



5, is not authority for the maintaining of an action

against a guarantor upon a rescinded agreement, even

if the guarantor had been indemnified.

It is provided in that section that ^^A guarantor who
'' has been indemnified by the principal is liable to the

" creditor to the extent of the indemnity, notwithstand-

'' ing that the creditor, without the asset of the guaran-

^^ tor, may have modified the contract or released the

" principal."

This has no reference to the manner in which the lia-

bility in such a case is to be asserted in a pleading, and

it is respectfully submitted that this can not be success-

fully done by attempting to enforce a rescinded agree-

ment.

The authorities cited in the brief of the plaintiff in

error, pp. 15-18, declare, in respect to a lescinded con-

tract, that "The contract itself is at an end. Its stipula-

'' tions are as if they had not existed." Fitzgerald vs.

Allen, 128 Mass., 232, 234; that ''all right of action up-

on it was gone," Rowe vs. Rowe, 5 Bradwell, 231 (111.

App. Court). A rescinded contract is mentioned in

Joyce vs. Shaffer, 97 Cal., 335, 338, as having become

*'non-existent."

When by the original complaint in this action it was

disclosed that the agreement had been rescinded. Judge

Morrow sustained a demurrer thereto on the grounds

that the complaint did not state facts sufficient to con-

stitute a cause of action, and did not state facts sufficient

to constitute a cause of action against the Aetna Indem-



nity Company, and granted leave to amend (pp. i6,

27.)

In the amended complaint that was filed, instead of

alleging that the plaintiff in error had been indemni-

fied, so as to endeavor to hold it liable for the claim

that the defendant in error had after the agreement was

rescinded, which was only for the consideration money

paid thereon, the rescinded agreement was pleaded as

a subsisting agreement and damages claimed for its

breach.

It is respectfully submitted that this alleged cause of

action pleaded in the amended complaint is not sup-

ported by either the evidence or the findings, but, on

the contrary, both the evidence and findings show,

without any question, that no such cause of action exists,

the agreement pleaded having been rescinded and

thereby extinguished before this action was commenc-

ed. How, then, can the judgment be upheld?

Not only did the Circuit Court find, as stated in the

opinion of this Honorable Court, pages 3 and 4, that

notices of rescission were given, but also as stated, page

4, that the Aetna Indemnity Company consented to the

rescinding of the contract, thus making the rescission

complete. The Circuit Court further found in find-

ing 7, page 52 of the Record, that in the original com-

plaint the plaintiff set up and pleaded the notice of

rescission.



In Brandt on Suretyship and Guaranty, 3rd Ed.,

Sec. 832, is the following:

^^Ordinarily, as rescission is a matter of election

and waiver, the party against whom it takes place

should be either notified or otherwise made aware
of the intention to rescind. Under many circum-
stances, perhaps generally, the notice need not be
express; for example, the commencement of judi-

cial proceeding, such as a suit to recover back the

consideration money, may suffice."

In this case resort was had to both methods of re-

scinding.

The alleged cause of action pleaded in the amended

complaint was made to rest entirely upon an agreement

found by the Circuit Court to have been rescinded

before this suit was begun. It is respectfully submitted

that under these findings judgment should have been

for the plaintiff in error.

II.

By the rescission of the agreement, the claims of

the defendant in error and of its co-contractee and as-

signor, Eddy, were rendered merely claims for money

paid by each of them, and that is the position taken by

them in the demand made by each in the notices of

rescission for the return of the money paid. (Record,

pp. 13 and 14.)

The amended complaint does not state a cause of ac-

tion of that nature, but is based on a claim for damages

for breach of a special agreement previously rescinded.



In the opinion, page 5, it is said: "It,'' (the Uni-

versal Automobile Company) 'Vas under obligation

" to return the purchase money which had been ad-

'' vanced by the other parties thereto, and this was all

" that was sought to be obtained by either the notice of

" rescission, the original complaint, or amended com-
" plaint."

It is respectfully submitted that to state a case for

the recovery of money paid under a rescinded agree-

ment, the pleading should be appropriate, and not a

complaint alleging the agreement and its breach, which

would be wholly inconsistent with a rescission of the

agreement and with a claim for repayment of the con-

sideration money.

That in the amended complaint the claim for dam-

age was made the same amount as the money paid under

the rescinded contract, $3500, does not change the char-

acter of the pleading in which a breach of agreement

is alleged and damages for the breach claimed, the

language being, "to the damage of said plaintiff in the

sum of $3,500.00." (Record, p. 32.)

The claim for damages could have been stated at a

greater sum than $3,500. A loss of profits on the au-

tomobiles contracted to be made could have been

claimed. Whatever the amount claimed, the alleged

cause of action was for breach of a special agreement,

affirming and asserting a special agreement, instead of



a claim to recover money paid under a rescinded agree-

ment.

Surely a party can not plead a special agreement, its

breach and damages resulting from the breach, and

recover for money had and received under a rescinded

agreement. Is not that precisely what is attempted in

this case?

To make a case the allegations and evidence must

agree.

It is said in the opinion, in Nichols vs. Randall, 136

Cal., 426, 431: ^^It is the rule of pleading that the

^' plaintiff may in many cases recover on the common
^' count when there is a special agreement, yet it is not

^' the rule that he may recover upon pleading a special

^^ agreement the same as if he had pleaded the com.-

" mon count."

It is respectfully submitted that the judgment in

this case should not be sustained and is erroneous, be-

cause :

ist. In the amended complaint the alleged cause of

action is not for the recovery of money paid under the

rescinded agreement, but for damages for breach of

the agreement w^hich had ceased to exist.

2nd. It is not alleged in the amended complaint that

the plaintiff in error was indemnified so as to render

it liable notwithstanding the rescinding of the agree-

ment.



The plaintiff in error respectfully prays that a re-

hearing be granted.
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Aylett R. Cotton,

Attorneys for Aetna Indemnity
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